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MEMORANDUM for Mr* ttilliam P* Friedman* 



1* The following comments are submitted on the 
enclosed memorandum* 

2* It is concluded that all but one of the problems 
raised have received adequate attention and will be solved as 
far as possible if present efforts to procure legislation are 
successful* 

3* The problem of litigating prosecution under the 
Espionage /ct or under the proposed law mentioned above not 
having received attention hitherto, an Informal investigation 
of this subject was made and tne following information obtained* 

4* Sources of information in the Department of Justice 
disclosed that the problem has been net by government proseouting 
attorneys in two ways: 

_ (1) The first is to limit as closely as possible 

the number of persons connected in any way with the trial of a 
case involving classified information, to investigate these 
persons as far aB possible in the time available and to prooure 
a court order safeguarding the records containing references to 
suoh Information, This, however, is only partially effective 
since there are limited controls available to the prosecutor in 
selecting personnel to he connected with the trial* These 
controls include challenges to the Jury, change of venue, and 

J ersuaalve action upon the attorneys representing the defense to 
imlt the number of persons having access to the classified 
information* 



(b) The second and more successful method of safe- 
guarding classified Information in a case enforcing a law against 
its disclosure is to use tactics which avoid placing the 

information in the, record or before Iho 89urt*. This may be done 
In several ways* In case of an offense Involving disclosure or 

Information contained in documents which are removed from their 
Offlolal files, for example, a prosocution under Section P8 of 

the United States Criminal Code for unauthorized possession of 

g overnment documents, involving proof only of the fact that the 
ocument was an official government document, and not of Its 
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contents, may bo used. It is suggested, however, that any method 
involving the prosecution for a related offense would not have the 
deterrent effect obtained from a prosecution for disclosure. 

i I 

6. However, in a prosecution for disclosure of 
classified information, the nature of the information need not 
necessarily be revealed. Securing j Indictments from a grand jury 
on generalized charges and with a minimum of evidence is another 

S ractlce which a good district attorney can handle easily, 
^spending on the case, classllied information in question may 
remain undisclosed during, the actual trial or be disclosed only 
to the court or only to the court 'and a cooperative defonse 
attorney. Cooperation of a defence attorney may be more readily 
bbt£*o«^ since he Is acting in a fiapaalty which might seem to 
compromise his patriotism, and which thus makes him more ready 
to empnaLxzo his capacity as an official of the court owing a 
special duty to it and to the Federal Government. 

// 

6. The question of whether the Information is probably 
related ‘to national defense can bo settled by the testimony of 
the official custodian of the information. A case is cited which 
Involved disclosure of plans fo t tne recent Invasion. The 
Wstimony of «n army officer that tne information concerned 
Invasion plans satisfied the statuatory requirements. Evidence 
necessary for the success of tlfie prosecution which contains 
classified Information can be Submitted with the classified Items 
excised with or without the consent of the defendant upon showing 
p?op£r cause to the court. jj 

Ji 7. It should be mentioned in closing that an attempt 

to secure legislation similar (to the British Official Secrets Acts, 
providing for trial of crlraiiiisi prosecutions Involving national 
defense secrets before a three-judge court, was made some time 
^ 'h ago by the Department of Justice, and a bill to uhat effect passed 
the House, but was stopped i i the Senate. 
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